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1 BACKGROUND

Ll o
T L Mzedfar Private Sector Infrastructure Guidelines

The Government of the People’s Republic of Bangladesh has adopted the
pohcy of promoting the development of infrastructure projects through the
private sector. There hus been some success in the power, gas and telecom
sectors. The Government seeks more investment in these and other sectors
such as ports, roads, water supply, waste management etc. This will result
in the acceleruted growth of the economy, being enhanced through the
sufficient provision of infrastructure.

An infrastructure Project may be carried oul through public sector
financing (a “Public Infrastructure Project”) or through private
financing (a “Private Infrastructure Project”). A Public Infrastructure
Project is financed, owned and operated by Government authorities or
‘utilities, In a Private Infrastructure Project, the development, engineering,
financing, procurement, construction and operation are carried out through
i private sector Inyestor through schemes such as build-operate-transfer
(BOT) bunld-own-opcralu (BOO) and others including licensing regimes.
Such: a Project is usually Project financed. In reality, a Private
-Infraa&ruutum Project is not a project, but a business for a lengthy period
of time and us such, requires considerations that are different from a
project.

Presently, Private Infrastructure Projects do not appear in the Annual
Development Programme (ADP). In this respect, a Private Infrastructure
Pnoject i's “invisiblc" in lhc govcmmem m.lchinuy Iis dmumcnl;uion ‘md

we_ll kn0wn and uudc.r;tood compared to similar Public lnfmstmcture
Projects.

An Investor is generally unable 10 carry out infrastructure projects on its
‘own, us such projects generally require the Government or Regulator to
grant the legal right (o the Investor to carry out the functions of developing
and operating the business. Although private Investors are “free” to
develop non-infrustructure businesses in accordance with their perception
of market demund, they do not have the same discretion to take up
infrastructure businesses or determine the scope or size of their
participation.
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There exist detailed Government procedures (o identify, process and
finance u Public Infrastructure Project. A major cause for the lack of
private sector participation in infrastructure projects is the absence of
consistent  procedures  to  identily, develop and process Privale
Infrastructure Projects. There are no guidelines for Government officials
to foHow in respect of developing and facilitating the progress of these
~private sector infrastructure projects. This document (the “Private Sector
Infrastructure Guidelines” or “Guidelines” in short) therefore aims to
serve three basic purposes:
1. 10 establish within the Government, procedures to identify Private
Infrastructure Projects: i

2. to document a set of guidelines, for both the private sector
Investors and Government, enabling the procurement and
implementation of Private Infrastruciure Projects; and

3. to establish institutional arrangements to monitor and expedite the
implementation of such projects at a national level.

1.2 Definitions

Whenever the lollowing capitalised terms are used in the Guidelines, whether
in the singular or the plural, in the future or past, they shall have the meanings
ascribed to each of them below, unless the context otherwise requires:.

“Aiiiiual Development Programme” or “ADP” meuans the annual
programime of planned public sector projects published by the Planning
Commission;

SBOI” means the Board of Investment of Bangiadesh established under
the Board of Investment Act, 1989 (Act XVII of 1989);

“Cabinet Committee on Economic Affairs” or “CCEA™ mecans the
committee established by the Government under Clause 18 of the Rules of
Business, 1996;

“Commercial Operations Dute” means a date on which a Project starts
to produce its product or service commercially;

“Concessionaire” means the Project Compiuny who has been awarded the
concession to provide the infrastructure service;
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“Consents” means all approvals, permissions. licenses, exemptions,
waivers, concessions, registrations, €c. to be rcquued and granted by the
Government for a Project;

: Contract” means an agreement or a number of agreements execured

bctwecn an Exccuung Agency, other governmental agency and/or
Govemmen; and the Project Compuny or the Concessionaire for provision
and/or. operation of public utilitics and other public services under BOO,
BOT, BOOT, lease, management or capitalisation arrangements or such
other forms of arrangements;

v 11N
“Contrucl Document” means the drafis of mplcumnmuon agreement,
power purchase agreement, gas supply agreement, land lease agreement,
concession ugreement, BOT agreement, BOO agrecment, operating
agreement, management ggreement, service agreement or other forms of
agreement or agreements, enclosed with the Tender Document as

applicable;

“Day” meuns & calendar day unless it is othicrwise specified as a working
day;

“ECNEC” means the Executive Committee for National Economic
~'Counc:l A

‘“Execufing Agency” means a governmental agency working under a
ministry, division, department belonging to, or attached to, Government or
:otlu.r unit or subdivmon thereof, or any other local government agency
responublu for provsdmg infrastructure services, or granting the right to
third partics to provide infrastructure services to the people of Bangludesh
or certain areus of Bapgladesh;

“Government” meins the Government of the People’s Republic of
.Bangll‘gdcsh;‘
»Governmental Authority” means the ministry, department, agency,
authority, statutory body, corporation, commission, Regulator or local
-government under the direct or indircct control of the Government,

including their SUCCESSOrS OF USSIGNEes;

“lnl‘rastruclme” means projects .that the private sector cannot
undertake for investing, without a contructual agreement with, or a
LI(.CHSC from, a Governmental Authority; ’
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“Infrastructure Investment Facilitation Center” or “IIFC” means
the government-oewned, not-lor-profit company registered under the
Companies Act 1994, created under the Economic Relations Division
of the Ministry of Finance, for facilitating private investments in
infrastructure;

“in writing” meuns communication in hand or machine written type duly
signed and includes properly authenticated messages by facsimile or
selectronic:mail: ,

“Investor” means a private purty (proprietorship firm, partnership firm,
‘corporation/limited compuny, or any joint venture) who plans to invest in
infrastructure projects in Bangladesh, and includes the private party whose
Tender has been accepied, who is awarded the Project, who has created a
Project Company and has commilted to invest in the Project Company. to
«develop and/or operate a Private Infrastructure Project;

“Lead Investor” means the entity and/or individual who is responsible in
connection with the Tender process.

“Licensing™ or “License” means the permission by the Regulator or
relevant Governmental Authority to a private Investor for providing an
infrastructure service and Government does not enter into a Contract with
the Project Company;

*“Line Ministry” mcans the Ministry responsible for the relevant sector in
which the proposed Project will be carried out;

“Mujor Terms and Conditions Committee” means an inter-ministerial
committee set up by CCEA 10 prepare the major terms and conditions to
be followed in the Tender for a Private Infrastructure Project.

“PTEC” means the Pre-qualification and Tender Evaluation Committee
set up by an Executing Agency or the Line Ministry for the evaluation of
Pre-qualification statements and Tender submissions und providing a
repoct with recommendations after each evaluation;

“Performance Guarantee” means a bunk guarantee, letter of credit,
surely bond or any other commercially available bond, prescribed by the
Executing Agency, submitted by a Project Company to_ the Executing
Agency, Government, or Regulator for its performance obligations under
any Contract or License; :
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ANNEXURE F: PROCESSING OF UNSOLICITED PROPOSALS

The key features to be applied to unsolicited proposals shall be:

I. All unsolicited proposals must be initially approved and then
introduced into the same competitive process as public tenders;

2. Government decides final Project characteristics in the Tender
Documents;

3. Original Project proponent shall be treated as a pre-qualified Tenderer,
but must submit Tender in the formalised competitive process;

4. In case the original Project proponent does not win in the competitive
process, no reimbursements shall be made for Project development
COSIS.

The following steps shall be followed for unsolicited proposals:

Step | As an expression of intention to submit an unsolicited proposal,
the original private  Project proponent first submits to the
appropriste Line Ministry, PICOM or BOL u preliminary Project
proposal that consists of the technical and commercial description
of the Project.

Step 2 The Exccuting Agency and the Ministry reviews the preliminary
Project proposal, seeking additional information as necessary.

I the preliminary Project proposal is accepted by the Line
Ministry, the Executing Agency shall uceord recognition of the
Project and request the submission of the formal proposal in
accordance with section 3.7.2. The Project proponent may go
directly 0 Step 3, bul increases the risks on his Project
development costs, as the Project may be found unaceeptable to
the Line Ministry.

Step 3

Review Process

Step 4 The detiled Project proposal is reviewed by PTEC. At the end
of a stipulated time period, the Project may be approved for a
competitive process or rejected.  IF the Projeet is rejected, the
original Project proponent may resubmit o modificd version, If
the Project is aceepted, then the Project is forwarded o PICOM

Tor CCEA approval.

Step 5 On CCEA approval, the competitive tender process starts, with
e the Projeet proponent a Pre-qualified Tenderer.

Step 6 E & | After other Tenderers are Pre-qualified, the Exceuting Agency
2 8 | secks competitive Tenders for the Project, using specilications
£ 4 | suited 10 their requirements, :

Step 7 o The original Project proponent must submit “Tender, ulong with

other Tenderers.,

I3 73 7R ($4-1757), Bot-Fma, e TR TEaE, o R 153
s wifim gEd Wy, ;w-f‘ww, TAECT T ¢ m wfey,
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“Person”. meuans any physical or juridical individual or body of
individuals, or compuny or association whether incorporuted or not;

“Pre-qualification” means a method by which Investors are invited to
demonstrate their qualifications prior to, and as w pre-condition for, being
Jinvited to submit Tenders;

“Pre-qualificd Tenderer” means an Investor who has submitted a Pre-
qualification statement and has been qualified by the Executmg Agency to
submit Tender for u Private Infrastructure Project; ;

“Private Infrastructure Committee” or “PICOM” means (he
committee set-up by the Government to co-ordinate, monitor und expedite
- Private Infrastructure Projects; |

“Private Infrastructure Project List” or the “List” means the list of
Projects, which have been earmarked for private sector investment,
approved by CCEA and published by PICOM through its secretariat;

“Private Infrastructure Project” meuns an infrastructure Project
developed by the private sector on the basis ol a build-own-operate
(BOO),  build-operate-transfer  (BOT),  build-own-operate-transfer
(BOOT), refurbish-operate-muintain - (ROM),.  concession,  license,
franchise, leuse, munagement or cupitalisation arrangement or such other
form of private sector participation arrangements, as described in
Annexure E;

“Project Company” means a company duly incorporated under the laws

of Bangladesh by the Investor and responsible for executing the Contract
Documents necessary to build, operate and/or transfer the PI‘OJOC( in
accordance with the terms of the Contract Documents; X

“l’ro,]ect” means the development. andfor, operation of a Private
Infrastructure Project, designed, linanced, constructed, operated and/or
maintained by the Project Compuny;

“Public Infrastructure Project” means uny publicly financed
infrastructure Project carried out through the ADP; :

“Regulator” means the organisation other than the mnns(ry. set up by the
Government under an Act, 1o bring competition in the sector with the
introduction of private infrastructure, regulate the industry, make a level
playing field, resolve disputes between industry p.mncupnnl\ and/or protect

consumer interests.  Where there is no Regulator in a sector, the Line
Ministry regulates the sector.
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“Shareholders” means the Investor or Investors investing in the Project
Company to perform the obligalions of the Project Company under the
Contract; :

“Tender” means the written submission of u Tenderer to the Executing
Agency based on the specifications, terms and conditions as contained in
the Tender Document for the financing, construction, operation and/or
maintenance of u Private Infrastructure Project;

“Tender Document” or “IFT” meuns the Invitation for Tenders
document that will be issued by un Exceuting Agency to the Pre-qualified
Tenderers or Investors to prepare a Tender for a Private Infrastructure
\ .

Project;

“Tenderer” means an Investor submitting o Tender in response to a
_Tender Document;

US $ or $ means the lawful currency of the United States of America.

2 DEVELOPMENT OF PRIVATE lNFRAS’l‘RUCTURE
PROJECTS

2.1 Eligible Sectors

Under the Guidelines, infrastructure projects from the following sectors
or sub sectors may be implemented as Private Infrastructure Projects:

(a) telecommunication systems, nctworks and services including
information and communication technology (ICT);

(b) power generation, transmission, distribution and services;

(c) port development (sea, river and land) including inland container
terminals, inland container depot and other services;

(d)  highways and expressways including mass-transit, bridges,
tunnels, flyovers, interchanges, city roads, bus terminals,
commercial car parking, etc.;

(e) exploration, production, transmission, and distribution of oil and

2us;
v () . airports, terminals and related aviation facilities;

(g)  tourism indusiry;
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(h) - water supply-and distribution, seweruge and drainage:
oA

0

et o

@

(k).

industrial estates und puarks, city and property development,
including services to support commercial and non-commercial
activities;

lund reclumation, dredging of rivers, canuls, wetlands, lukes and
other related lucilities:

“service sectors e.g. health und educational fucilities, curried out

by the Government through the private sector;

(1

©)
2

railway systems, rolling stock, equipment and facilities;

_environmental, industrial and solid wasle management projects;

1"

- other urban; municipal and rural infrastructure  that - the

Government views as priority areas for development so as to

i

“support economic development activities; and © Joh

any other infrastructure project of similur nature,

“T'he Nature of Private Infrastructure Projects

In general, these Guidelines shall be applicable in arens where free-
- market transactions are not possible for-private sector investments. Some
examples (not exhaustive) of such areas are:

@
()

(¢)

(d)

(¢)

those fucilities which have a significant public interest;

those land, buildings/establishments or immoveable properties for

which buying und selling are restricted;

those investments which require permission (o use government
khas land, government/seni-government agencies controlled
lund/buildings/establishments;

private sector land/buildings/establishments that require the
government to assist with acquisition;
those investments that require additional exemptions from taxes,

duties and special incentives, beyond that allowed under existing
laws and regulutions;
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(f); - those investment ‘thal . require the government 1o regulate and

(. approve the tarill’ or charges for pnoductx and services, such-as
s oatolls, fees, electricity/gas/water rates u.msportalwn charges,
surcharges ele.; -

(2) - those investments in which bovernment/wmn-;ovennmcnt

‘ : gcnfle» need to guar-m(cc the off-tike of products and scrvnces
Jnl 215 H) e b

2 Classzf cation of Projects

Ip vnew ox lhe daffcrenl sizes of Private Infrastructure P«wcc!s thdl will |
be. wmcd out, and in order 10 ensure that smaller projects progress
qulckly, all Pro;cus shall be classified into Large Infrastructure Pro;ccb
and Smill Infrastructare Projects.

2.3.1 Lzlrge Infrastructure Pro,;ec.ls

A Pro;ect which is eanmated to have a capital cost of §25 null;gn or

above (4t the tlmc of uppearing in the List), excluding on- going capilal
for expansion, shall be classified as a Large Infrasty ucturc Pro_|ect The
threshold value may be rcvuewc.d as and when rcqum:d or on a pcrnodlc
basis, after every five years.

2.32 Smnlllnfmstruclurc Projects = R

A Pro,oct wh:ch is estimated to have a capital cost of less than $25
mlhog (at lhe umc of appearing in the List), excluding on- going capital
for expunsion, .\.h.lll be classified as a Small Infrastructure iju.l

2. 38 Poverty Allevmtlon Projects

A Small lnfma(ructurc Project may in certain circumstances fulfill the
Government’s objective for poverty alleviation in ils poverty reduction
strategy -programme (PRSP). A few examples of poverty .:lh.viuuon
related projects are:

o Remote Area Power Supply Systems (RAPSS)
.. * Pourashavs and village water supply
He “Rural telephone projects
‘o River pum.nger terminals/landing stations
e Rural'gas supply

. :"vAny oﬁ\cr similar prolecl
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Poverty -ulleviution infrastructure projects will “be accorded special

incentives for rapid implementation on a fust-track basis, PICOM shall

prepare und alter CCEA approval, publish criteria for identifying

projects thut qualily for poverty alleviation,

234 Fast-Truck Rural Projects

NEETROTVINS DILG A UL | N ' ‘

In instances where there are u lurge number of rural Small Infrastructure

Projects having similur conceptual framework, CCEA may grant them.

block approval in Stage 0, in order to aid their speedy and last-track

implementation, and allow the Line Ministries/Executing Agencies 10

proceed, where: ~ o '
e The Government is not the off-taker or purchaser of the services

provided by the infrastructure
- Government does not provide direct cash subsidies or'any loan

“rguaraniecs ) o :

o' The Project increases competition in the service provided i.c. it is

4
re

~ notu monopoly
o The Project uward entuils some form ol Licensing.

i

2.3.5 Convergence of Rural Infrastructure Services

In. many. cuses, rural infrastructure services, such as the provision of
clectricity and telecommunication services in rural arcas may not be
viable on an independent basis. In such cases, the Line Ministries of the
sectors involyved may discuss measures o improve the viability of such
services by combining or converging lwo or more, small infrastructure
suppliers or maintaining sufficient provision in one infrastructure to
accommodate the requirements of the other. In situations where there are
differences  between Ihe times  of implementation of different
infrastructure projects, the Government may make drrangements to
resolve the cash flow issues involved. RSl A g

24  Licensing

Licensing is one of the forms of private seclor participution in
infrastructure, where the government engages the privale sector o proyide
infrastructure service, by giving exclusivity rights or ensuring competition.

In such cases, the Regulator, or the Exccuting Agency where there is no
Regulator, may give a License to Investors, found eligible on the basis of
cerluin licensing criteriu, permitting to provide a defined service in a

.
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“defined area. The License shall contain conditions that the Licensee shall

comply with in providing the service, including minimum performance
,sta,ndards and default penalties. The License shall not be treated us a
“Contract and shall not bind the government with any specilic obligation
towai ds the Project or the Project Company

o, oL
| e | 0 5.

4 i- D i quqjor Private Infrastructure Pro;ects sl
’I’hwland'fequlred for Private Infrastructure Projects may be oblamed by
‘purchase,” monthly/year ly rent, long-term lease or acquisition. For
"iii:quisilion, the Government will provide assistance to the private sector.
!‘ However, the private sector shall pay for all the costs reluted to such
acquisition, e.g. cost to the owners, relocation of Project affected persons,
mitigation of environmental impacts etc. as per the applicable laws, rules,
ordinances or guidelines in Bangladesh. ' '

- The Ministry. of Land shall give priority for land acquisition or other land

matters for Private Infrastructure Projects. For Projects, which require
.Jand . from one Ministry to be transferred to another, PICOM and the
vMinistry: of ‘Land shall make efforts for such transfer to tuke' place
‘expeditiously.

In prbpcrty development Projects, a Line Ministry or Executing Agency
may converl its full ownership of land to a partial ownership ol land and
buildings, and cash.
:..2 6 Assoc:a!ed/bnked Public Sector Projects
“Inorder 10 aid the rapid development of Private Infrastructure Projecu.. the
Planning Commission/Finance Division shall give priority and allocate
“funds for associated public financed activities such as the purchase of land,
associuted/linked public sector projects or consultant hiring, such that the
“funds are available at the beginning of the fiscal year. Associated/linked
public sector projects shall include projects related o the supply of
utilities such™ as electricity, gas, waler, (elephones, sewerage, elc. or

obligations such as link roads, site compaction, trunsmission lines eic. as-

~§pecifiedin the Contract and their completion shall be timed appropriate
" 1o the completion of the Project.
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12.7: 5 Types of Private Infrastructure Projects
o T AR P I o TR 33 e ) 4 | 5 ny P
The'process of Pioject development und upproval iay follow one of the
r_f"(»V.Q'-_‘forh)s discussed  below, depending on' whether u Private
“Infrastructure Project is solicited or unsolicited.
534 Y i
~2.7.1 Solicited Tenders
it 2 . v v e LRy N R St CL LTy
In Projects involving solicitution, the Government, through’ ihe' relevant
_<Libe:Ministries o Executing Agencics, will identify cligiblei Projects,
(acarry oul feasibility  studies, prepure commercial <and  contractual
._'Lfr;ugggwqu.,prgpalfc Tender Documents, and seek Tenders from Investors
" through. _transparcnt comipetilive . processes. The, Line Ministry, or
Executing: Agency, through the PTEC, will then review, cyaluate and
rank the “Tepderers using established Tender evaluation eriteria, The
processes 10 be foliowed ure provided in Section 6. VB
2.7.2 Unsolicited Proposals
“Investors iay Submit unsolicited preliminary project proposals in'respect
“derOjc;{&'\(lpalf’um not included in the List, il such projects huve unique
“léatubes and’ e o Magship Tor the sector. The preliminury proposils
“ghould be submitted o therespective Line Minisiry, BOI or PICOM, but
’ the processing will be carried out by the Line Ministry. On approval of
_ the preliminary proposal by the Line Ministry, the Project proponent
vshall’submit wdetailed Project proposul, which must: AT
it Hitad .;" ) { ‘f
() contain a bricl deseription of the Project;
. (b)- include a feasibility study of reasonable depth;
n "‘.""\ 3 b2 as NS / . "'.'»' .“. “ ot -.'/~-, 1 Lo st ’ - "'.‘..n',l "',\ . -'.&
] (c')’ include technical '§pwnﬁca(|on. estimated  Project cqst‘ in
"t e sufficient. detail, performance parumeters and ;the, nuture of
2 \output of the project;

}

TP DA

(ki 2Nz . £ $
ifel), - demonstrate  its . economie,  financial | and. environmental

Y oo osustainability; fif I i pei

e propose the rights and obligations of the Investor and the
Yoo Goverpment; 3 RO
W(f) - contain the qualifications, financial cupability und experience of
o the Investors; wnd ey el of 1tk

:/‘ l" 9
w(g)yo nowrequire Government subsidy or Government’s existing assets,
{2 equity participation or direct Toan guarantee, | i < o)
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IF an unsolicited proposal containing the above is satisfuctory 10 the Line
Ministry against the above criteria, it will be sent 10 the respective
‘Executing Agency o assess against their overall seclor plans. IF the
Exccuting Agency determines that the Project is necessary and benelicial
to theteconomy, the Project will then be sent 1o PICOM far recummendmg
o CCEA, lor approval as a Private Intrasteucture Pr roject.

Upon receipt of such approval from CCEA und inclusion in the List, the
‘Executing'Agency shall solicit the Project in accordance with Section 6. In
the Public 'Notice for pre-qualification ol Investors, the Executing Agency
shall mention’ the name of the propenent of the unsolicited proposal as
‘being u Pre-qualified Tenderer. The processing of unsolicited pnopo;.als-
SHall be guided by Annexure F.

::2'.8  Technical Advisers for Private Infrastructure Projects

2.8.1 Quulification and Hiring of Consultants

Line Ministries or Exceuting Agencies may hiré local or r'orc?'i'gn
‘consultants‘if they do not possess suflicient experience 0 hundle Privale
lnh"hslmcture Projects. These consultants must possess experience in
'puVute sector infrastructure transactions, and must sutisfy the Transaction
Expericnce Consulmm (TEC) criterii. In order to safisly the TEC criteria,
i consulmnt must have had significant involvement in ut least two

investment pmjcus with nexpx.u to the aclivities sel oul in Sl.l;,o.s IV
'ot Annexum A, 'lhc consultant tean should comprise al least one
.lcohmcal one, commcrcml/lmam.l.xl and one legal speciulist who can be
classilied as' TEC. In sectors in which there have been no significant
private sector investment, and there are consequently, few experienced
consultants able 1o meet the TEC criteriz, the Executing Agency muy relax
lhc above requirement. : . A : .

/ L4id 1 Fod

The long-term objective of the Govermment is to promote and develop
focal expertise in these areas and in this respect, local consultants will be
,gw}.n pufuem.c Furthermore, through their consultant agreements, the
roruun consullanls shull be ~obliged n.msfu technology and know-how
1o the (.ounu.npml local consultants and the Executing Agency. |
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The Line Ministry or Executing Agency, which reguires services of
consultants for Private Infrastructure Projects, may scek assistance from
1IFC for technical support. They may also use [FC for procuring and
managing foreign consultants in Large Infrastructure Projects or ucting as
a, Project lmp!enu.nlalson/nwnag(.mem unit. The arrangements with TIFC
shall be on a commercial basis, either through consultunt fees. success fees
or & combination of the two, as mutuaully agreed,

To (hc extent pussible, Line Ministries or Executing Agencies shall use
Government [unds for the hire of such consultants. ln addition; . some of
lht. consuliants or advisers may also be engaged through success fees
rwovc:cd from pre-qualified wund/or successful lcndc:ea;s al. different
points in the “tendering cycle. Success fee-based consultants haye the
advantage of: (u) good Project recognition skills: (b) rupid deploylmnl
and (c) goud Project progression. The Government may also sel up
revolving fundwith the Planning Commission, which is replenished as a
percentage of the public (und,s.;aved b Lt

2.§.2 Cost Recovery of Advnsory Fees Buased on Success

Duung the development and solicitation of u Project, the Line Mmlstry ar
Execuling Agency may cnguage some of the required consultants or
advnserb on Lhe basis of success fees lor the prepuarition of teasxblllly
u,porl:., Pre-qualificution documents, Tender Documents, Contract
Do«.umem;‘ m,oouauons and other activities directly related Lo the P|0Jecl

The ,h.wl of <,0\l recovery shall be mutuaily agreed belwc.en the Line
Ministry/Executing Agency and the consultant/adviser.  The fevel and
points in Lithe for cost recovery shall be specified in the Tender Document.
If any Tenderer declines to pay any such amount spv.ulu.d in the Tender
Document, its Tender shall be deemed non-responsive and in case of a
isuceessiul Tenderer, such amount shall be drawn from its Tender security
deposited with the Exceuting Agency.

3 INSTITUTIONAL FRAMEWORK

3.1 - Formation of a National Private Infrastructure Committee

For the promotion and efficient handling of Private Infrastructure Projects
in Bangladesh, a national Private Infrastructure Committee (the “Private

Infrastructure Committee” or “PICOM?”) shall be established under the
Prime Minister’s Secretariat, with the Principal Secretary as the Chairman
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of the commitiee. :Generally, PICOM shall nol be an approving agency,
but rather a body o expedite and monitor the Private Infrustructure
Projects.

3.2 Ob_[ecla ves of the Privare Infrastructure Connnitlee

PICOM shall co-ordinate, monitor and expedite the resources, strengths

and capabilities of both the private and public sectors for the benefit of the

nation through the implementation of Private Inlrustructure  Projects.

PICOM: shall be the focal point for promoting und progressing Private

Infrastructure Projects across all infrastructure sectors in the country, with

the:following main objeclives:

(a) to facilitate, in discussion with the sponsoring Line Ministries and
‘the Planning Commission, the initiation of Private lnfrastructure
Projects, resulting in the publication of the Private Infrastructure
Project List; und

(b)- to assist the Line Ministry in achieving successful private sector

projects, by monitoring their progress and implementation and

assisting in removing any public sector hurdles encountered by the

Executing Agencies or Investors, S

3.3 Functions of the Private Infrastructure Committee

(91)” In (mocuuon with the Planning Commission, Line Ministries and

. prlvatu scc!or ensuring that Private Infrastructure Projects are
carricd oul, keeping in view the integrated infrustructure
requirements ol the country,

(by Promoting 'private sector participation in financing, construcling,
maintaining and/or operating infrastructure projects.

(c) Overseeing and monitoring the actual Project progress (with respect
to Annexure A) against the time-line of activities submitted by the
Executing Agency, whether appearing in the List or otherwise.

(d): - Ensuring formative evaluation, and assisting in the smooth execution
of Private inlrastructure Projects.

(e)  Sharing ull its uctivities with concerned stakeholders and the media
in a transparent munner, including publishing its activities and
decisions on its website,
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(f)
64

(h)

(i)"

Al

k)
Q).

34

"Assisting in negotidtions with [nvestors of Large Infrastructure

Projeets. if required by the concerned Ministry.
Expediting decisions in the investment process by resolving complex
inter-ministerial issues;

. : x ey e : "
Overseeing that each proposed Project mieets established socio-
economic and environmental policy criteria and thut it conforms to
Government legislation.

Prepuring and implementing plans for the developmient of expertise.

* and cupacity on the part of Government ollicials to understand und

manage Private Infrastruciure Projects wnd  ensuring that such
officiuls are retained within the infrastructure Line Ministries.

Promoung new laws, regulations and  policies for successful
implementation of  Private  Infrastructure  Projects by creating
cnabling conditions and  supportive  framework  for  the
encouragement - of  lovestors in  shori-term  and long-term
investments.: ‘

Monitoring the contingent liabilities of Privite Infrastiucture
PIOJ(.CI\ in Bangludesh and any other global issues related to such
projects. W .

Identifying and .umlysmg the causes for the lack of desived enabling

environment for investment and lobbying with the appropriute
authoritics to wddress the causes.

- Organisation of the Private ifrastracture Contmittee

PICOM shali consist ol the following members:

woh W~

o

~

Principal Secretary to the Honourable Prime Minister ~ Chairman

Secretary, Finunce Division ) Member
Secretary, Economic Relations Division Member
o Secretary, Internal Resources Division Member
Congerned Member, Planning Commission Member

Secretary,  Ministry  of  Law, Justice and Member
Parliamentary Affairs

Secretary, Line Ministry for the Project Member
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”"85’}'""G&yﬁfﬁqr/lié’pmsenlu\ivc'. Bungludesh Bank " Member
42 Pulzisi‘dglu. The Federation ol Bangludesh Chumbers  Member
RN '._9.( (;g:lnmgmc & Industry (FBCCI)

0. President, Foreign [nvestors Chamber of Commerce  Member

1 and Industry (FICCI)

1. Exccutive Chairmsn/Member, Bourd of Investment  Member-
el 2 (BOLy b Secretury
1 e ’ i |
The organisational structure of PICOM is set oul in Annexure B. PICOM
will have its secretaiat in BOIL, which will perform the functions of
preparing  documents, agendas, minutes of . meetings, infrastructure
investment promutions, etc. In performing these functions, BOI's power
k! Cupacity miuy be increased as necessary (o cuiry out ‘the work
programmes. 7 ' !

I} ' i :
PICOM shall haye the power: to co-opt additionu) members in dischurging
its functions. There should not be any subcommittee under PICOM,
except: for review ot Appeals ‘against Disqualilication as inentioned in
Scetion 6.5.4. 1t may, however, call in experts to hear their views (0
facilitte their decision<muking process. | ol
e ¥

"y
) (VoY)

3.5 Working Procedures for the Private Infrastructure Conumitice

PICOM shall meet i least once every three (3) months to review the
progress of Private Infrustructure Projects. The progress of Projects shall
be. reviewed against the milestones provided in [he seven Slages ol project
‘development illustraled in Annexure A. The Executing Agency shall
proyide to PICOM, the limeline/barcharl of planned activities ugainst the
milgstone in each stage, as soon as possible after the Project appears in the
Private Infrastructure Project List. PICOM may hold special meetings for
resolving critical issues or for receiving clarificutions on any related
subject. The depurtmentul heuds of the agencies coneerned shall attend the
PICOM commillee meetings on invitution, for taking part in discussions
on relevant projects, iy i Ak
PICOM shall éct in close cooperation with Line Ministries and Execuling
‘Agér?’é'!és Yor carfying out its functions. PICOM shill also liuise with''the

un

—_— :
! Not below the rmk ol Deputy Governor
3
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Planning Commission, Economic Relations Division, Board of Investment
and private investors, Alter u Project appears in the Private Infrastructure
Project List, PICOM shall liaise with the Line Ministries, with a view that
the approved Projects are initiated without delay. PICOM shall encourage
the:BOI 1o promote the Projects in the List to potential local and foreign
Investors.
Y O A e |

To the extent possible, PICOM shall decentralise decision-making and
allow local governments to assume a more zetive role in privie sector
infristructure devetopment. v ) ( nuein. wil

$200 aftl fa ' ! L | ! 2

<tk P.rii»‘érte Infrastructure Project List

PICOM shall be the custodian of the List. Projects may be initiatéd for the
List, through the following mechanisms (us illustrated in Annexure, C)

) Submilted by a Line Ministry to PICOM

b)(' '-’Sﬁbjﬁjiticdkiimétly by the private seclor to lhe'BQl'

€) i .,Sulipﬁi;lcd directly by the private sector to PICOM

The initiation of projects for the List shall be made in forms or format
prescribed by PICOM. For items 3.6(b) and 3.6(c), the relevant Line
Ministry shall confiry whether the Project is consistent with the sector
plan And'is desirible. | ' ) :
37 DAL AR Al ¢ ) R EPUREE :

3.7, . Approval for Inclusion in the List ;

Projects shall “be approved- for “inclusion in the List in the following
manner:

a} UProjects of cupital cost less than USS 5 million shall be approved by
S1 e Line Ministry and notified 1o PICOM for inclusion in the List
o205 Annel ' v ' ' i3
b) - Projects of capitul cost more than US$ 5 million shall be approved
##1T BBy CCEAY -+ 4 '

3.8  Public Infrastructure Projects

While identilying Public Infrastruciure Projects for processing through the
Planning. Commission and ECNEC for ADP allocation as illustrated in

Annexure €, Executing Agencies shall ensure that such projects cannol be
carried out through private sector financing, While preparing the project -
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coneept paper/project proforma, the Executing Agency shall atach the
justilication und reasons us W why the project cannwt be undertuken
lh;'ough privaie lm.mcmg

lX "I “,"

A Ca/mcuy Bmhlmg

PJCOM shall prepace w comprehensive plan, in consultation with the Line
Mmlslnes and, Exceuling  Agencies, [or developing  the. skills: of
Governmem ull‘s ciads for BOT, BOO ete. projects, in the rulluwmu.lrcds

e chhmcal

o Finuncial and commerciul

e Legaland

e Negotialions

“PICOM shall ensure the retention of experienced trained ofliciuls, ensure
re-training of officinls, introduce appropriate training courses on private
sector investunent, in different government and other institutions including

e Public Admlpnslnmun Training Centre (PATC), for changing the

onenluuou of government officiuls und the business community. PICOM
will lilso |dwuly proper professional personnel in order (o vreate a ¢luster
of such personnel, and their retention within the appropriate mla.muu.um
Line Ministrics.

Inaddition to retining expertise within the Line Ministries and Exceuting
Agencies, there shull be a panel ol potentiul techuical experts/advisers:
from" the privite seclor that cun be used by the government in
implcmumi'ng Private Infrastructure Projects.
traisn
With lhc. ;mt.r"uw |ols. ol private sector wilth BOO, BOT, ete., there sh.tll
be u packuge ol training programmes for both the public sector and the:
private sector, which will contribule to the process of partnership.

3.10  Monitoring of’ﬁ"lucra Economic and Foreign Exchange Impacts
The miicro econontic wnd forcign exchange impacls arising from Private
Infrastructure Projects: shall be invonitored on the basis of w0 Tormat
prepared by the Bangludesh Bank and approved by CCEA. The lormat
shall include the currency ol investment, whether locul or foreign. The
B.lllgladuh Bank, or it suituble organisation should be enguged o cirry
out this mionitoring function. The organisation nmmlmuw lhc inlormation
shull provide it1o CCEA on & semi-annual busis.
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Approval of new Private Infrastruciure Projects shall take into uccount, the
macro economic impact to the country and the needs for loreign exchunge.
The openness (or, restrictions (0 eniry. s the case may be) on foreign
currency inflow in infrastrueture projects shall be the same as that for non-

" infrastructure projects. Foreign investors willing o reinvest their profits

in the country shall be given preference,
ST T ‘ < h

1R

3.11 Infrastructwre Fund for Non-Resident Bangladeshis

P

The Government shall encourage the development of an inlrastruclure
development fund or funds in which non-resident Bungludeshis may invest
for the purpose of developing Private Inlrastructure Projects.

4 . FEASIBILITY STUDY 1
4_.& ‘ffl'ﬁclglfic(:('.C'ouscjdé;'ations \ i

The Exccuting Agency shall curry oul a feasibility study, with broad

* furietional * specifications” on techuical matters  but shall give more

emphasis on commercial aspects and assess the risks and regulatory and
monitoring Trimeworks very carcfully. An Investor  shall huvgf the,
responsibility for the ussessment of viability including commerciul risks,
detuiled . feasibility, and engineering parameters, before Tender is
submitted. .. b X

The CCEA approval of the List shall be sulficiently flexibie- to
accommuodate chunges in the teechnical parameters of o Project, attractive
(o, an lnvestor. Such parumelers shall only be firmed up during the
preparation of the Tender Documents, after the feasibility is conducted.

4.2  Commercial and Contractual Considerations

'Th:: 'l‘eus'ib-il"ity study report shall contin sufficient details of the
commiercial und contractual relutionships between the Executing Agency
and/or: the Line Ministry and the Project Company. _

Dit"l;ewt'n'i‘fqblfpns or models Tor private sec;ur'pa'r.l‘,‘icipation"_"sh'all, ‘be
di'sé‘(pfés'c'd ’i'l“‘l;.:l'liyll‘i of their ‘risk'. investment and market impli'éz‘ll-i'cvms"to“the-
Government, Exceuting Agency, Project Compuny and consumers, i 1.
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The followmv topics, shall be addressed in the report, as applicible:

() Modes of priville seclor participation c.g. joint venture, BOT
* BOO, lease, or licensing;

(b) Project parameters and boundaries:
9 Jject p
(¢)  Regulating or not reguluting the tanff, scope und yuality of,
"ol ',sc.rvncu A
(" 'Dlﬂemu luidcuno or selection purumeters — minimum lanlt
S0 minimum subsidy, or maximun royally; =
©) Different royalty and revenue sharing options; |

Yty {

{f) Legal and regulatory framework, including any chanaus mces&uy
and

{g) Brict description of the proposed Contracts, including  risk
allocation between the public scctor and the private sector.

The information set vut in the feasibility study report must be sulliciently
detailed und any assumptions made must be reasonubly realistic, so as o
ensure that the optimum commercial or contractual arcangements may be

determined. 3 v
4.3 - Codes aml Slamlurds ;

The Executing Agency shall ideatify in the IFT, the codes and stundards to
be-used'in u: Pro;em by the [nvestor or the Project Company for the design,
construction, -operation and maintenance. Where these are ot explicitly
mentioned, Bungladesh standards shall be lollowed. If there are no

applicable standurds in° Bangladesh, then internationally accepted codes'

and stundards for the relevant industrey shall be followed.

S0 COMMERCIAL CONSIDERATIONS IN A PRIVATE
INFRASTRUCTURE PROJECT

3.0 Risik Allocution Principles Lo

The allocation of risk between the Governmient and the Project Company,

for a particular Private Infrastrocture Project will be passed ‘through thé'

Contract Documents. The applicable principle in duununuw risk
allocation is that the party best uble o munage u risk should bear that risk.

However, “risks that are normally assumed by investors in ‘non-

infrastructure projects shall be assumed (1o the extent possible) by

Investors, of infrastructure projeets. In addition, it is recognised that in.the.

fusl few I’La"shlp projects in a particulur secior, the Govemmcm may need

(o assume more risks. Such risks to the Government shall how:.ven reduce .

over Lime as i seetor matures with more [)ll\ e seetor invesunents,
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The Government. shall prefer and give priority 10 those infrastructure
projects in ){v_l_l}ch Investors take the risk for the denwand (business risk) for
thiftnfrastriicitre seivices provided under the Projeet. : 2

5.2 Contract Docuinent

The ‘Bxeeuting Adency and/or the Line Ministry, and the winning
Tenderer/the Project Company shall enter into,a Contract for u Project.
Tﬁ!é.‘(ifonii":itl“D't'i&u'mc'niEi\blp.‘\"z’:gl with the Tender Document must lay out
in detail, the rights and obligations of the Execuling ';\géllcy, the
Government and the Projcc{ Company.

The Contract Document must set out details of the following:

(@) headefinition.and bounduries of the Project:

W21 307 EER .
(b) delinewtion of responsibilitics between Exceuting Agency and/or
daesiahes-Line s Minisiry,  and - Project  Company  lor the  timely
(e ccoasteuction olithe Project;
ol et 4situirs it

(c)~ responsibility for design, implementation, completion, operation,
maintenance and trunsfer of the Project (if applicable);

[AX] ~!)'.1:'._,‘,_-,jw.£) $5 rpalae : A 2 : IS

(dj " 1he right’ 0 use land, rouds, -und other supporting Facilities

SEE ;"ng:'cqsui'y for construction and operation of the Project:

60 0 A SE Geypttaries ! oL

()., mininum acceptable performunce stundards (o be maintained

during construction and operation, and expansion requirement that
may need to be fullilied;

(Byp - pugisiops farilt rates jo be charged to customers.and the rights”
1o colleet the churges (if applicable); : .

(2)  zovernment soll lunds, subsidies, iy guarantees or assistance (0
the Project; und

It A e it

(h}i, ). measures 1o be taken upon lermination, |

P A BT U B ) 1 Ath 1 G 3 I oAl

[he;Contract, Document shall take into uaccount the interests of all the

parties 50 thal sulticient comfort is given o the Project Company und its

lenders,in wrmsiof obligations it has Lo beur, the tariff it can charge and

thee! scoper nd extent-of its business., At the same time, the Government
and”ecieral consuiners must benefit from o reasonable level of Lriff or
enitidn’ced Eompetition. '

—
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The term of a Private Infrastracture Project, which involves transter of the>
facilities 1o the Government (i.e. BOT). shull be determined by reference
o' the fime required 1o give the Investors o reasonable retwrn on theii
equity. This period ishall be no -more than 20 (lwenty) years. for..
infrastructure. projects invoiving process plant and machinery.  For
infrastructure projects dominated by investments in ¢ivil construction such
as bridge, rowd, port, water supply ete, the term could be up to 30 (thirty)
years., For projects that do not involve a transfer of the facilities to the
Government (i.¢. BOO), the term shall be determined by the economice life
of the facilities. For projects imvolving leasing or some variation of
feasing and investment, the term shall be between 5 (five) yewry to 20.
(twenty) years as recommended by the Major Terms und Conditions
Commnittee and approved by CCEA., IYEESTTMER T 1015 A 1 22

The folfowing scts out us @ broad outline, the parties’ responsibilities thatt
must be'lkuid out m the Contract Document: SR T (s

Iy ) -)

i

Ministry/Exccuting Agency Project 'Colllpally“-* SIS

1), Delining the Project !I) Procuring  funds  for (e Project.

(a)  CupuchiySseope o 1he | designing  and  constructing  the

: Praoject I nevessacy  facilities  on i,
() Termof the Contruct decording (O specilivd  ¢onstrietion:
() Minmum equily pereentage standards, eperating and mauntining;

Tor liveston [ the facilitics
(d)  Mininium performanee | 2) Providing ¢ dgreed @ seivices” ol the:
stanchards ‘ consumers with a0 specilicd
“(e)  Imtereonncction 0 wrd |- perfomuanee stundard | withoor
Lk Cortinterfuce o between o other o diserinintion NPT 1o ST
entities. and  the  Project | 3) Expanding  consumer  base . and
- Company; c.g. gas supply, ! cohancing capaeity’ 10 provide
power purchase, | serviees 1o new  consumers' - hs
interconnection between | specified in the Contragt DT
welecom openturs i 4) Paying royally and  performance

(17 Provisions of lseal | guiraniees TSRt e |5
meentives mnd  repalriation Government/Execating  Agency  on
of profit and capital e asagreed ! B3 AT

, C() Delinmg the mechnsms | 5 Complying %) sulety angt

lor establishing tawiffs, their environmental stindards
exgitation sd collection

2)  Providing amd - feellitaning.

Cononeeessary Consents 3

3)  Acquisition of lund, or fenmdleasse
of kuxd sufficicm for the term of !

o dhe Projeet, |

4). Purchusing the ouipul of the

. Project or supply of necessury |

“inputs, " i" within “scope of the | ' 42

‘Government/Exeeuting Agescy | : : il

3)  Defining Fenmimition provisions { :
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5.3 Tariff Regulation i

Thi;f@(x"p\}e_:;n;g]énu.li_u,xcnd;; o creatc competition, where possible, | in
delivering. infrastucture  services through the private sector. The
competitionsshall-be:(a) for the market; or (b) within the market, as the
gag&.’nmy!bé;'ll-'-l",! / e IO TR (0

N Tir s 5 p [}
ORI B 0 G G0 iy i it P e L2t :
Any tarilt thay the Project; Company may charge to the consumers shall
have Lo bedetermined by vpen and competitive lender process.
o nodsigy St Hengal: 2 !
ied 4\ ikt el oSt AR
5.4 Incéntives’
5.4.1 General Incentives i
Allinlrasteuciure projects in the private sector will receive the upplicable
incentives, provided by the Government from time Lo time. Investors may
contact the BOI or refer to their publication, *Bangludesh. Investment
‘Handbook?’y fg the most regent sel of applicable incentives, 7

‘Whewnceessary. PICOM shall assess the liscul incentives required for
[pfomotitlg the growth of i’ particular infrastructure sector, lobbywith the
appropriate government agencies for their approval by CCEA and publish
‘the incentives in their website.
;5.4.2 Special Incentives
‘Spegilic Large Infrastructure Projects, considered by the Major Terms and
‘Conditions Committee 1o be pioneering initiatives, shall be given special
incentives, o u cuse-by-case busis, necessury for their viability and
attractiveness to the private sector. The review of the viubility will take
Laccount of the life of the Project. Such incentives, after CCEA approval,
shill be declared in the Tender Documents, 00

'5.4.3  Pro-poor Incentives ]

{Riiral-based poverty alleviation projects shall be given incentives similar
i10 the incentives provided in the Private Sector Power Generation Policy
11996, plus a further 10 to 15 years corpordte Lux holiday, upon
Ccertification of their eligibility by the Major Terms and Conditions
Commiltee. W "
Remote Areu Power Supply Systems (RAPSS) with their own power
generation fucilities will be given the incentives provided in the Private
Sector Power Generation Policy 1996, In addition, they shall be given
{ exemption from duties, vilue-added taxes, and other similar charges on
| the liquid fuels used for their power generation.

{
{
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Government may provide subsidy to a Project deemed by the Major Terms
and Conditions Committee as being one thut serves the poverty alleviation
objectives of the Government, if the above incentives are insufficient to
covcn cosls Subsidies may be provided from ADP-or from a umversal
xemcu fund. m.dlul from contribution of the existing operators, in the
same mduslry or an arrgngement recommended by PICOM and approw.,d
by CCEA. ;

5.5 [inancing oj Private Infrastructure Projects

Fm.m(.mg a Project shall be the sole responsibility of the private Investor,
The Government shall not provuje any direct sovereign guaraniees, of. the
Investor’s loans in a Project for the repayment of its debts in the event of
defaull in its loan obligations. However, the Government may guarantee
the performance of the obligations of « Governmentaul Authority as may be
specified in a Contract with an Investor (for example, the obligation of the
Bungladesh Power Development Bourd to pay for electricity received'
from a private power plant).

In general, the Guvernment will not participate in providing equity for a
Project, but in special circumstances, such as where a lurge complex
Project is involved, it may do so, upon the recommendation ol PICOM

and approval by CCEA.

The Ministry and Executing Agency shall not consldu any auangemcm'
wheveby relurns, are gumanteed to an Investor as a pelcenl‘u,u of the

apital COsL.
5.6 ; Royally , '

A Ministry or Exccuting Agency may impose a Royalty on a Project,
implemented by way of a combination of fixed and variable components,
including escalation indices or adjustments. The fixed component shall
cover for land, existing facilities etc. The variable components may be a
percentage of annual gross revenuc of the operator, Or purameters related
to .salcs vulumua unit of goods or services supplied e.g. royalty per
conmmu for 4 container terminal project. The Royalty provisions shall be
m.tde known .in the, lcndel Documems and included in the Contract

Documents.
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5.7 Termination

Effonts shall be made (o prevent termination of ¢ Contract by mitigating, at
an edrly stage. the dellalt conditions leading to termination. Termination
shall be considercd as a measure of last resort, The termination liability of
lbe Governinent under the Contructs for all Lurge Infrastructure Projects
shnll be nolified by the Executing Agency to PICOM so that they may
monitor the overall contingent liability of the country.

In association with the Ministry of Finance, PICOM shull prepure u plan
for meeting the obligations of the Government that could arise from the
termination ol one or more Private Infrastructure Pl‘Ojc(.(\

v b

In_cuse of un occurrence of defuult on the part of the Government under
the relevant agreements, such default giving rise to a right of the Project
Compuny (0 termindte, the Executing Agency shall immediately inform
PICOM. PICOM shall meet with the Project
Company/sharcholders/lenders and relevant Governmental Authorities to
resolve the issues and uvoid termination,

Despite its efforts, il termination does veeur, PICOM shall oversee the
payment by the Government of any amount owed to the privite sector
parties,

5.8 Ancreasing Negotiation Skills

The Govcmmenl will accord pnomy for the development of negotiation
skills "for Govermment officials in respect of preparing  Contract
Documents, negotiations, contruct management, and risk identification,
allocation and mitigation techniques in Private Infrastructure Projects.
Such efforts should ulso include lawyers, engineers and financial
specialists who form purt of the. negotiation teams. Over a period of lime
(l.u’gct of five years), the country will develop a core sel of such

.....

5. 9" Recunimcnded Good Practices for Line Ministries
» 3
(;1‘) The “Line “Ministries and Agencies or the Central Procurement

_Technical Unit (CPTU) of IMED of the Ministry of Planning, shall
" “prepire standard model Contracts (o be used consistently in similar
types of infrastructure projects. Such model Contracts: shall have
similur concepts and cluuses for financing, Government obligations,
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i

(b)

(c)

()

(¢)

®

fiscal incentives, penalties to Government and the Project Company,
- force majeure concepts, arbitration coneepts, change in law,
_consents and approvals (imeframes, definitions and 5o to:!h PICOM
may facilitate in develaping such standardisation in association with
the Line Ministries, CPTU and the Ministry ol Law, Justice and
Pmln.umnmuy Affuirs. The standard model Contracts shall cover the
2. delineation ol detuiled responsibilities and risks allocation between
~.the Executing Agency and/or the Line Ministry, und the iju,l

Compan y.

The_ Line Ministries and Exccuting Agencies shall always prepare
Contract Documents with their own lawyers and experts and use
these in the Tender Documents and as the negotiation starting points

with Tenderers,

To the extent possible, the Executing Agency shall match the
technical, lnancial, commercial, legal and negotiation skills of the
Investors. Each Ministry will prepare u plan for capucity building on
Private Infrastructure Projects. In addition, the speed and fexibility

 of employing good consultants shall match that of the Investors.

The Line Ministries and Exccuting Agencies shall always finalise
the broad design parameters and specification of the Project before
going oul 10 tender. Alternate designs may be considered at an
earlier stuge, but the Tenders submilted by different Tenderers must
have the same scope, performance and design quality.

The risk of capital cost overrun must be borne by the Project
Cumpuny and its shareholders.

The Line Ministries and Executing Agonuub will encourage local
Investors through awareness creation, motivation éte, (o p.xmupale
in infrastructure projects, and in paltu.ular poverty alleviation
projects. A target over the next five yews is to achicve wl least 10%
equity to be tiken up by local entrepreneurs for Lurge Infrastructure
Projects and up to 100% for Small Infrastructure Projects.

Where it is possible in terms of cost, quality and timely delivery,
Private Infrastructure Projects shall attempt to maximise goods,
equipment and services sourced from the local market,
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~(h) Over wperiod of time, Execuling Agencies may wish (o carry oul
Private Infrustructure Projects themscelves through joinl ventures
with the private sector und this shall be ullowed only il (a) the
Executing Agency is u company (b) possesses sullicient funds to
provide the equity requirements (¢) loans are not guaranteed by the
Government.

(i) - In awarding an infrastructure Project Lo the privite sector, the focus

~of the' Government is to fucilitate the rupid provision ol new

infrastructure services to the public in Bangladesh and «veid the

=t wvapprodch of maximising  revenues at the expense of slower

infrastructure delivery.  The uapprouch shall be, 1o the extent
possible, (0 enhance competition, ruther than give 4 monopoly.

()  Each infrustructure Line Ministry shall set up a focal point to handle
Private | Infrastructure  Projects,  including  monitoring  their
progression through its stages.

5.10  Exit Policy

The Government shull adopt the following policy with respect (o the

tl_zl{l_$f€l‘ of shares in a Private Infrastructure Project by an Investor:

(a) Fors Lurgc Infrastructure  Projects, the Investor may be allowed
U0 U granster shares (o a new Investor und exit from his investment after a
* period of 5 (five) 1o 7 (seven) yeurs from the Commercial Operations
~ Date, or as per the Contract. The Government shall approve such exit,
after ussessing the background and operational capability of the new

" Investor (o operate the Project Compuny.

(b) For Small Infrastructure Projects, the Investor may be allowed 1o exit
' "from ‘his investment after a period of 2 (two) years fmm the
.“" "Comméh‘:ml Opcrunom Date, or us per the Contract,
(c) The Investor may be ullowed to dlsmvesl up to 30% in the local
© capital market after a period of 2 (two) years from the Commercial
Operations Dute.

In the event of the withdrawal of 4 foreign investment in favour of local
investment, then from the date of such sule/transfer, the dividend in
foreign exchange shall be reduced in proportion to the withdrawal.
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S5.11  Sick Projects

The Government shall have no obligation for sick Projects, arising out of
bad business judgment, mismanagement, competition, obsolescence,
chunge in Government Policy, increase in tuxes, reduction in fiscal
incentives, lorce mujeure, downturn in economy, O uny other cuuse
‘whatsoeyer, unless the cause is direetly attributuble to the Goyvernment and
the Investor is protected from it in the Contract, For such sick projects that
are protected in the Contruct, the Government shall allow lenders step-in
aights to cure the default in the performance of the lacility, but shall not be
.Obligated to pay-off the lenders. The Guvernment mity also allow change
in ownership of the Project, provided the background, cupability, financial
strength etc. of the new owners are satisfactory o the Government,

5,12  Abandonuent of Project

During the development and construction phase of a Project, an Investor
shall not abandon the Project. There shull be provisions in the Contract (o
ensure the obligation of the Investor to complete the Project in lime, In
case of abandonment during construction, the Government shall have the
right to take over the Project and to complete it for bringing into operation,
provided that thelenders to the Project are not already exercising such a
right. |
In case of a similar abandonment during the operation phase, the
Government will also exercise a similar right.

6 TENDER AND AWARD PROCESS
S AIreEin e i

6.1  Major Terms and Conditions Commitiee

For each Private Infrastructure Project, the CCEA may establish un inter-
ministerial committee called the Major Terms and Conditions Committce
to establish the major technical and commercial paramelers of the Project
“as detailed in sections 4 and 5. The Committee may consist of the
following members:

(a) Finance Division

(b) Planning Commission

{c) Relevant l.im;. Ministry or Executing Agency
(d} IRD
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(e) Bangludesh Bunk
() ~ BOI !
@ BIDS
(h) Others as applicable
The determinution of the major terms and conditions shall consider the
following: "
) Use of moveable and immoveable assets and establishment” of

1(b)
(€)
*(d)
()
("
(g)
(h)
(i)
),

tSh) e

timeframe lor the lease:

Value of the moveable and immoveable assets;

Completion of the project within a specified time;
Establishment of different service churges/tolls/fees/rates etc.;
‘Transportation charge;

- Concession period;

Tax, VAT, duty related incentivesfexemptions;

Return on investment;

Conditions for price escalation of products and services,
Employment and training of Bangludeshi citizens;

h’{l‘;ﬁu}}'fcr of technology ete. _ o

The terms and conditions set by the Committee shall be on a project-by-
project basis. While preparing the terms and conditions of a tender, the
Committee shall cnsure that there would not be any adverse macro
economic impacts. Special cire should be twken 1o protect the interests of

the country. :

6.2

62.1

i

“The Pre-gualification and Tender Evaluation Commitiee

Large Infrastructure Projects

ForLarge Infrastructure  Projects, the Executing Agency or the Line
Ministry shall constitute a Pre-qualification and Tender Evaluation

Commiuee (PTEC) consisting of the following members:

()
(b)
(c)

|
Convener Irom the Executing Agency
One member I'rom Finance Division

One member from the Line Ministry



AT (0, Welas, WIET ¢, 008 LYo

(d) One member from Ministry of Law, Justice and Purliamentary
© o Alfairs (dralting wing)

(¢) One member (techinical) from the Executing Agency

(f) One member from the Executing Agency us member-secretary of

PTEC

(g)  One member from FBCCI

(h)  One member from FICCI, and

(i), One member from Bangladesh University of Engincering and
. Technology (BUET). '

The PTEC ity co-opl any personts) us member(s) in the committee, who
is recognised as a specialist in the areas of concern, to ussist in the
evaltation of Pre-qualification statements or Tenders. The person co-opled
may be & consultant appointed by the Executing Agency or any other
person from any other organisation having no voling power in the
committee. " SIS

"The members nominated from the chumbers of commerce shall not have

any ownership interest in any orgunization or company who have

participated in the Tender.

6.2.2 Smuil Inlrastructure Projects

For Small Infrastructure Projects, the Executing Agency or the Line

Ministry shall constitute a PTEC consisting ol the following members:

(a) - aConvener from the Executing Agency

(b) one member from Finance Division

(c)  one member from the Line Ministry

(d)  one member from FBCCI, and

(5] one member from the Executing Agency as member-secretary of
the PTEC.

The PTEC for Smull Infrastructure Projects may: co-opt any person(s) as

member(s) in ‘the committes, in a manner similar to that for Large

Infrastructure Projects.

The member nominated from the chambers of commerce shall not have

any. ownership intercst in uny organization or company who have

participated in the Tender.
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6.3 ' Selection of an Investor

The Exccuting Agency or the Line Ministry shall select an Investor
through a competitive Tender process as provided in Sections 6.4 10 6.6
beloy,

6.4  Compelitive Tender Procedures

6.4.1 Pre-qualilication of Investors

Whenever a Project is identified in the List, the Execuling Agency shall
first solicit to pre-quulily interested and potential Investors for the relevant
Project or a group of Projects of similar nature.

Under certain circumstances, in Small Infrastructure Projects, where 'a
~ large number of potential local Investors are known 10 exist, the cost of
pulling together a Tender is assessed o be low and undertaking the Pre-
qualificution process may be costly for Investors in comparison to the
investment level and delay the implementation, the Executing ‘Agency
may go direetly to tendering, keeping the qualilication pacameters s post-
qualificution eriteriu in the technical responsiveness tests. :

v { 'y ’ . . ¥ | [
Since Private Infrastructure Projects are relatively new in Bangladesh, and

gdlcmiul' local and I'nmign Investors need o be made aware of the”

usiness opportunity, an Executing Agency may organise an investment
promotion meeting, within 2 to 3 weeks alter the issue of u Pre-
qualification notice 10 create and generate Investor interest .~

6.4.2 Public Notice

The Executing Agency shall publish the notice in national and
international publication media inviting interested and potential Investors
to participate in the process ol Pre-qualilication. In nutional publication
mediu, the notice shall be published over a period of three weeks in al
leust four newspapers (English and Bengali). For Large Infrastructure
Projects, the Executing Agency shall also publish the same notice within
the first 3 weeks in UN Development Business or in uny widely circulated
international  publication such as investnent journals, teade journals,
newspapers or magazines related to the relevant sector. The Executing
Agency shall deliver a notice to all foreign embuassies and High
Commissions located in Bangludesh and Bungludesh embassies locuted in
potential ipvestment countries so as to circulute and promote the said
investment (o potential chambers of commerce and industries in such
countrics. The Public Notice shall also be posted on the websites of BOI
~ and PICOM.
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6.4.3 Legal Status of Potential Investors

A potential Investor who intends (o purticipate in the competitive public
tender pursuant to a Public Notice may be a proprietorship, purtnership,
corporation/limited company, joint venture between two or more of the
foregoing entities. An Investor may be a locul entity or a foreign entity or
a-combination of both. In the case of u joint venture, the participating
members shall execute a joint venture agreement, which contains amongst
other things, provisions setting out the roles and responsibilities of each
member of the joint venture. Prior to a Tender submission, an Investor
shall register a deed of such agreement in the relevant registration office in
Bungladesh.

An Investor, in ils individual capacity or as pariner in a joint venture, can
participate in only one application for Pre-qualification of Investors and/or
Tenders.

If-an’ Investor participates in"more than one upplication, its mémbership
only in the joint venture and its upplication as an-individual shall
immediately be disqualified. In the event that such Investor is also the
Lead Investor in any joint venture, the upplication of such joint venture
shull be immediately disqualified.

If the Investors, through separate legal entities, participate in more than
one application but where all such legal entities have substantially
common ownership, the applications of such Investors shall be
disqualified.

6.4.4 Lead Investor y
The Lead Investor shall have the responsibility to communicate with and
receive instructions from the Executing Agency on all matters on behalf of

the joint venture.- The Lead Investor shull have controlling power in the
Joint venture with at least 51% interest (i.c. & majority share),

When a joint venture is pre-qualified, the Investor shall not be permitted'to
chiange any member in u joint venture without the prior written approval of
the ‘Executing Agency. In case of any change of any member in a joint
venture, the Investor shall submit at any time to the Executing Agency all
relevant papers of the repluicement member, who must sutisfy all of the
requirements of the Pre-qualification no luter than 45 days prior to the

-
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deadline for Tender submission. The Executing Agency shall review the
papers of the proposed new member within 15 days and if it concludes
that - the modified. joint venture fulfils the requirements of Pre-
qualification, the proposed new member shall be allowed to assume the.
position of the repluced member. If the Executing Agency concludes
otherwise and the Investor continues to insist on modification of the
structure -of the joint venture, the Executing Agt.m.y shall lmlmdl.ltely
disqualify the Investor. | '

However, neither the Investor shall seek nor the Executing Agency shall
approve the change of Lead Investor in a joint venture. I the Lead
Investor does not wish to participate in the Tender, the Exceuling Agency
xhall cancel the Pre-qualification of such Tenderer.

No change in the structure or composition of a joint venture shall be
permitied between the submission and the award of a4 Tender. Any chunge
in the composition of a joint venture in the period mentioned above shall
lead to the forfeiture of Tender security und rejection of its Tender for
further evaluation. -

I person is pre-qualified as part of a joint venture, that person shall not
be allowed to individually participate in the Tender process unless its joint
ventire is dissolved or abandoned and such partner or member is
separalely pre-gualilied by the Executing Agency.

After Pre-qualification, no Investor shall form a joint venture among the
Pre-qualilicd Tenderers.

The number of partners or members in & joint venture shall preferably, not
be-mere than five: -

6.5 Pre-gqualification Criteria

The Executing Agency shall prepare a Pre-qualilication document, which
shall: contain a brief’ Project description, preliminary scope of work,
evaluation criteria und the requirements of information, data, document
and- description: from potential Investors for their appraisal to fulfill the
evaluation criteria, 43
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The Exccuting Agency shull gencrally use the following criteria for pre-
qualifying an Investor in a Large Infrustructure Project: i
‘() Legal Stalus 2
The Investor ur the association must submit all necessury papers
and documents required under the luws of Bungladesh 1o prove its
legal stutus.

(b) Technical and Managerial Capubility

The Investor must have sufficient manpower to munage ull
technical and munagerial matters related o the Project, the detuils
of which will be set out in the Pre-quulification documents.

(¢) Finuncial Capubility
The Investor must have sdequate cupability to sustain the linancing
wqum:mum for the detiled engincering design, construction,
operation und maitenancy plum,\ ol the Project. The capubility
shall be measured in terms ol prool of the ability of the Investor to
provide s minimum equity to the Project. plus 10% of the total
ijeu cost. In addition, the Investor shall also indicate experience
in raising debt from commercial banks or finuncial institutiony for

ut feast one similar Project.

d) Project Development Experience
The Investor must have experience in developing greentield
pro;«.us (or brownfield us the case may be) up to commercial
operation, The number und type of similur greenfield pro;ccl
developments o be met by the Investor shall be mentioned in the
relevant Pre-qualification criteria.

(e) Project Operating Experience
The Investor must have reliable operating experience for a certain
number of years, for a similar type of Project with comparable
cupauly Depending on the Project size, the period of vperating
experience shall not be less thun 3 years or more than 5 yeurs.

(N Current Owuct.\lup-m lnvesument

The Investors shall Tfurnish all informution related 1 ownership of
investment in  similar projects.  Current  ownership ‘shall be
measured by multiplying the percentage ol equity contributed by
the Investor in the relevant Project with the capucity ol the relevant
Project in caleulation,
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In pre-qualifying an [nvestor for Small Infrastructure Projects, where local
entrepreneurs shall be preferred and infrastructure expericnce may not be
available, the Iu]uuunum for similar projects in (¢), (d) and (e) ubove

~may be relaxed. The experience und ownership required shall be in respect

——

of process or industrial plants or other nou-industrial investments of
comparable size or complexity, and not for similar infrastructure.

The Executing Agency shall set the Pre-qualification criteria for each
Project based on the above requircments. The Exceuting Agency shall
identify all information, data, document and evidence, which are required
to be submilted by an Investor in the Pre-qualification statement in
pursuance of meeting the Pre-qualification critevia

6.5.1 Time to Prepare Pre-qualification Statements

I‘he Exccmmg Agency shall allow prospective Investors at least 60 days

._from the da(e of first advcatlsunem of Public Nouce ron the Project to
,,prcp,a[e thelr _respective Pre-quahﬁcauon statements in accordance with
the. vequuemcms set.out in the anquahhcauon stalement. Depcndmg on

the investment level and availability of expected Investors, such date may
be extended for another 30 days if the potential Investors request such
extension to complele their Pre-qualification stalements or the Executing
Agency feels that such extension may bring more: potential Investors to
creale increased competition.

6:5. 2 Subnus:.xon of Pru-qualmcatwn Statements
‘Ab pmt of its Pw-qualnhc.nlnon statements, an Investor shall atlach a

statement duly attested by u notary that it has accepted the Pre-
qualification critevia as stipulated in the Pre-qualification statement and
waive any right it may have to seck and obtain courl injunction or

~restraining order against the Executing Agency or Line: Ministry 10 prevent

or restrain. the Pre-gualification process, the holding of a Tender, the

caward of:the Contract-or any proceedings related thercto.

6.53 Evaluaiion Method of Pre-qualitication Statements

'The PTEC shall examine and evaluate the Pre-qualification statements of
_potential Investors in accordance. with the requirements.and criteria set out

in the Pre-qualification statement and prepare a report containing their
findings and recommendations and :submit the report to the. Executing
Agency within 30 days. Such examination shall include establishing the
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commercial genuineness (bonu fide} of the Investor.  The Exceuting
Agency shall approve the evaluation report within 10 days from the dute
of its submission and inform within 5 days to all participuting [nvestors
about the status (whether pre-qualified or not) and shall put the pre-
qualiicd Investors' names in the pre-guaditied fist of [nvestors.

(a) If the number in the pre-qualilied list of lnvestors is less than three,
the Exceuting Agency miy:

t (i} decide 1o invite second round Pre-gualification of lnvestors,
keeping the Investors pre-qualified in the first round; or

(i) decide to go directly to tendering, in which case the Pre-
qualilication process will be scrupped and  Tender
Documents issued directly.

(b) Alter exercising vption (a)(i) above und if the number in the list is still
less than three, the Executing Agency shall negotinte the Project
directly with the Pre-qualified Tenderer(s) identified in the two
rounds. I sueh an event, Section 6.7 related 10 Direcl Negotiations
shall apply.

6.5.4 Appeal against Disqualilication

An Investor being disquudificd during the Pre-qualification or found
technically non-responsive in the Tender, muy appeal to PICOM 10 review
its Pre-qualification stutement or Tender, as the case muy be, within 7 days
of the receipt of status notification. The fee for the review will be $2,500
for Pre-qualification and $10,000 for Tender in Small Infrastructure
Projects and similarly, $5,000 and $25,000 for Large Infrastructure
Projeets.

PICOM shull constitute a commitiee (o review the appeal. PTEC
members may not be members of this review commitiee.

6.6 Invitation for Tenders

The Exccuting Agency shall prepare und complete, by itsell” or through
consultunts. the Tender Documents, bused on the terms and conditions or
directions set by the Major Terms and Conditions Commitiee.  The
Exccuting Agency shall obtain the upproval of the Tender Documents
from the releyant Line Ministry. After such approval, the documents shall
be made available for delivery to the Pre-quaiified Tenderers within 30
duys from the dute of notification of the list of Pre-qualilied Tenderers,
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The Tender Documents shall, as applicable, contun:

{a) an invitation letter;

(b) instructions to Tenderers;

(c) Tender lorms;

(d)  wansparent Tender evaluation critevia, methodology and runking

-

Process.
(e) Contract Documents (mandatory)
(N approach 10 tarifl or price regulation and sharing ol revenue or

ather methods!

(g) technical reguirciments;

(h) minimum  Functional and technical specilications, quality and
performunce standards;

(1) brief information on the Project and various information gathered
or collected from various studies or sources, on non-binding basis;
and

) environmental issucs and miligation plans;

In some cases, ilems (1) 10 (j) may be compiled together as an Information
Memorandum.

6.6.1 Instruction to Tenderers
The instruction to Tenderers, which shall establish the rules of the
tendering, shall be clear and detailed, fuir und equitable 1o all Tenderers,
and may include the following:

(a)  generul description and objectives of the Project;

(b)  comtruciual arrangement  under which  the  Project shall  be
underiaken;
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(d) assistance in site visit b) Tenderers and time for pre-Tender
conlerence;

(¢) communication methods between the Executing Agency and the
Tenderers and arcas of communication;  *

(fy  cost recovery ol wdvisory fees and mode of payment;

(g) language ol Tender and attachments;

(i\) Teuderers' responsibilities;

() Tender and Tender sccurity validity period;

(j)  causes ol lorfeiture of Tender security;

(k) formut, signing, numbers, sculing, marking and delivery of
Tenders;

()  deadline for submission of Tenders;

(m) weawment ol kute Tenders, Withdrawal and modification of Tenders;

(n) opening ind cvaluation of Tenders:

(0) clarification of Tenders and correction of errors;

(p)  award and notification of Tenders;

(q)  rights and remedies of the Executing Agency and the Tenderers;

(r)  retum of Tender security: and

(s) degree ol confNdentiality ubout Tenders and evaluation.

6.6.2 Contractual Arrangement

During Pre-qualification, the Exccuting Agency shali cicarly identify the
number ol agreements to be entered into between the Project Company
and the Executing Agency and/or Governmental Authorities and describe
their contractual and commercial relationship in brief.

During the IFT, the Contract Document prepured by the Executing
Agency shull be included in the Tender Document,

6.6.3 Time to Prepare ‘Tenders

The Exceuting Agency shall allow Tenderers a period of at least 90 days
to prepare -their Tenders, from the duwte of availubility of Tender
Documents. For a complex:Lurge Infrastructure Project’and upon request
from at least two participating Tenderers, thie Tender preparation period
may be ‘extended up to unother 60 duys to allow the Tenderers to prepare
comprehensive Tenders.
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6.6.4 Amountand Validity of Tender Security

The validity period of @ Tender shall be wt least 180 days [rom the
deadiine for submission of Tenders. The Tender security shall be in the
form of an wrevotable bank guarantee, bank dralt or pay vrder issued by a
bank in Bungladesh or any foreign bank but duly endorsed by a bank in
Bangludesh, The Tender security shall be submitted in its original form.
No photocopies of the Tender security shall be allowed, and any Tender
enclosing u photocopy of the Tender sccurity or a ‘Fender security that is
not issucd in the preseribed format as provided for in the Tender
Documents, shall be imniediately rejected,

The amount of Tender security shall be in the order ol 1% 1o 3% of the
total Project vost determined at the feasibility, However, such amount
must be limited 10 the maximum ol $5 million depending vn the size of the
Project and the cost of Tender seeurity. The validity period ol Tender
security shall be 30 days beyond the validity period ol the Tender.

A Tender security shall be forfeiled (on notice [rom the Executing Agency

to the relevant Tenderer und the issuing bank) il

(a) the Tenderer withdraws its Tender after the deadline for Tender
submission, but within the Tender validity period thereof;

(b)  the Tenderer does not aceept any coreections of mathematical
errors in its Tender: or

(c) in the case of @ suecessiul Tenderer, the Tenderer Fails Lo
. extend the validity of the Tender security until the signing
of the Contract as stipuluted in the Letter vl fment;
. siga the Contract as stipulated in the Letter of Intent; or
. furnish the performance guaraniee on the dute of execution

of the Contract (if applicadle).

The Exceuling Agency may request extensions for “Tender sccurity
validity period beyond the initial period. If this not accepiable by the
Tenderer, the Tender shall not be considercd for evaluation uny further
and the Tender security shall be returned immediately.

v
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6.6.5 Site Visil

After public norificaion and upon reeipl ol i request from lnvestons 1o
visit i Project site. which is restricted in nature, the Exceuting Agency of
the relevant Govermmental Authority having power by law 10 allow
persons (o visit the site shall permit such fnvestors (o visit the site,

6.0.6  Pre<Tender Conlerence

The Excewting Agency shall hold o pre<Tender confercnce al the. venue
and time specified i the Tender Document, but no carlier than 30 days
after the notification of availubility of the Tender Document. o chuily the
abligations set out in the Teader Document wnd the Contract Docunients.
During the conference, the Executing Agency shull answer the questions
of any Tenderer communicited carlier 1o the Exceuting Agency and
further queries thay they may have, Additional clirification mectings may
be hield at the request of at least three Tenderers.

The Tenderers shall have Tull right 1o seek claritication of any provisions
of the Tender Docanent or the Comruct Documents fvom the Executing
Ageney inowriting at uny time but oo Tater thin 25 days priov o the
“dendline for submission of Tender. Clarilications made by the Executing
Agency o a Tenderer shall be communicated by the Executing Agency 10
ulf’mhcr Pre-qualified Tenderers.

6.6.7 Clurification of Tenders

The PTEC shall have full right to seek chuwification in writing ol any
provisions vl any ‘Tender during (he evaluation of Tenders from the
relevant ‘Tenderer. I providing clarification, the Tenderer shall not be
Pcrmiucd w provide uny lurther material w influence the evaduation of the
Tender. except o the extent that the new material celarifies the
understanding of PTEC. The Tenderer shail respond (o the Jucrics as s00n
as possible, but no luter than 5 duys alter the receipt of such yuerics from
PTEC. I any Tenderer fuils 1o respond to any request tor clarification
made by the PTEC within the ubove e limit, the PTEC shall evaluate
‘the Tentler using their best judgment, ind the PTEC shall not be liable 1o
;s"si;;'h Tenderer or sy other person for any misunderstuding ol the
ender.

6.68 Mode and Language of Communication

All correspondence between the Executing Agency o1 the PTEC and uny
Penderer shall be made in writing and transmitted through Faesimile and
pre-paid courier for record and cliim bul for urgent communications,
electronic mail may be used.

Oo—
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Unless otherwise specified in any other law, the Public Notice, the Pre-
guaification  docwment, the  Pre-gualification  statements  and ity
attachimeats. the Tender Document, the Contraet Document, Tenders und
their  auachnents wnd  all comespoudence  shall be  prepured  and
communicated in English.

6.6.9  Tenderers’ Respousibility tu Assess Project Viability

The Tenderers shall be solely responsible for the viability ol the Project.
The Tenderers shall wke all necessary steps o carcfully examine, review
and consider the sequiremenis and enns and conditions ot the Tender
Document with respect o the cost, size, cupacity. visks in the Project,
markel size, expamsion potential, mriffs. tolls, fees, payments. guamintees,
serviee charges and ity regulation, durwion, and operation ol the Project,
as v alrects the myvesiment el the Teader,

The Tenderers shall Tully satisty itsell|, by coliecting data and nformation,
and more patticulinly carrying oul o Feasibility study of the Project as
the viability of the Praject and shiall not rely on the intormation and data
(il uny) provided or cireulated o uny Tenderer or in the Tender Document
or any associated documert before preparation wikd submission ol it
Tender. The Teaderer shall not lave any right ol recourse against the
Exccuting Agency. any Governmental Authority, the Government or any
ol its consultants or advisers if the Project [ails 1o earn sufficient revenue
froin its operation ot oiherwise does not perforns as intencled.

6.6.10 Tender Method

Unless othenvise specified in the Tender Document, the prospective
Teaderer shall be requined to submit at least one original and five copies
of its Tender on or belore the duc time and date 10 the Executing Agency
in @ single envelope, comprising Part-) and Purt 11 ol the tender. Purt [
shall cotitain the technical aspeets of the Tender and Part 11 shall contain
financial aspedts ol the Teader,

6.6.1°1 Withdeawal and Modification of Tenders
The Tenderer who hus alrcady subnutted o Tender o the Lxecuting

Ageucy shall have the dight 1o withdraw or modily its Temder before the
deadline for submission of Tender.
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6.6.12 Criteria for Tender Eyvaluation

The Executing Agency shall prepure o set of evaluation eriteriy suitable
for the Project and based on the requirements provided in the Tender
Document. The eriteria provided below shall be designed on “Yes™ and
SNO™ basis and used Tor evaluating technical responsiveness ol Tenders in
2 I

(1) technicul soundness such as engineering designs and drawings, codes

and standurds, design data and design life; leasibility study by the

¢ Tenderer, identilication of various components ol Project, michinery
and plant specilicutions and sources of their availability, el

(b business plan including marketing strategy, financial projections, eie;

(¢) operdionsl leasibility such as proposed orgunisation mciuding
structure, salely standards to be used, methods und procedures of
operation and nintenance, performance stundards o be met, working
SHVIEONINCHT W St

() environmental standieds sueh s identificution of possible adverse
mpacts,  mitigation plan, complianee of mininuwm quality  and
standards, identification ol environment management plan, design ol
alfluent treatment plan and types ol equipiment, compensation and
resettlement action plan far Project alfected people. ete:

(¢} linancing phw for such type of [nancing, minimum  cquity
commitment  and  contribution,  fenders  commitment  letters,
identification vl total Project ¢ost, constiuction cost. uperation cosl
and muwntennee cost, quarterly construetion cash flows, milestone
bused cost, sources of funds, and possible estimate ol foreign
currency outflow during construction and operation, cie; wnd

(f) gencrul conditions such as complianee o Tender requirenients,

~validity of Tender and Tender security, uses ol Tender form and 50
QL '

The evaluation criterion Tor the Part 11 ol the tender may be one ol the

following:

(i) lowest present value of tarill, wlls, fees or chirges over the period ol
contaet

() highest present value or percentage of revenue sharing (such as
‘royalty) with 'the Exceutiig Agency or the Government over the
period of contriet:
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(¢) lump-sum amount of cash w the Government for e right 10 carry out
the Project and purchase the existing assels (il any s

() shoriest. Contract term where other financial conditions are lixed;

() lowest present value of subsidy vver the contract period where other
finwctal conditions wre fixed:

() i commitent for ongoing investment andéor capacity cxpansion,
more connechions Sle.:

() highest present vidue of lease payment or e
(h) lowes: present vilue of management fees: or
(i) uny other suituble financial busis.

In selecting w criterion, the Executing Agency shall consider the benefits
(o the economy, consumers, users, wxd the Government, When a eriterion
is selecied Tor the Muanciul evaiuation, the Executing Agency shall ix
other financigl and non-tinanciul  parameters that. may influence the
criterion.

6.6.13 Single Tender

Il only one Tender is received from the Pre-qualificd “Tenderers or
lnvestors in @ campetitive Tender process, the Exccuting Agency nwy
reat it as @ vadid st competitive Tender, and evitluate the Tender in
accordunce with the provisions of these Guidelines.

6._6.14 Opening ol Tenders

The Line Ministry or the Executing Agency shall open the Tenders in the
presence ol authorised representatives ol Tenderers whe iy be present.
Releyant information such as names of Tenderers, tender security,
validity. pricefrae, modilication. withidrawal, alternative proposals ele,
shall be read out during the opening ol Teaders. Approved minutes of
tender opening shall be circuluted luer to all Tenderers.

6.6.15 Lvaluation of Tenders

The PTEC shall cxamine and evalume all Tenders and  prepare an’
evaluation seport including findings aad recommendations. The Part 1 of
the Tenders shull be evaluated fist o determine  the  techuical
responsivencess ol the Tenders. 11 & Tender is not found w be technically
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responsiveness, then the Part 11 of that Tender shall not be consideéred
further. For the Tenders that are found to be technically responsive; the
Purt 1T shall be evaluated and the Tenders shall be ranked on the basis of
the lowest (or highest depending on the criterin selected) evaluated
Tenders, recommending the Tenderer who has been evaluated as the first
ranked Tenderer. The evaluation report shall ‘be submitted 1o the
Executing Agency within 45 days (bul 60 days for large und complex
projects) from the opening date of ‘Tenders. The relevant Line Ministry
shall take all necessury steps (and in certain cases meeting with the PTEC
and the Executing Agency for clarification of lhe report) lu expeditiously
send the report to CCEA for approval, but no later thun 20 days after the
receipt of such report.

6.6.16 Right to Reject or Accept Tenders

The Executing Agency reserves the right 1o accept or rejeet any Tender or
annul the Tender process und reject all Tenders at any time prior to the
award ol any Tender withoul thereby incurring any liubility 1o the aflected
Tenderer or Tenderers or any obligation to-inform the affected Tenderer or
Tenderers of the grounds for such action,

6.6.17 Conlidentiality

The Executing Agency, the PTEC, the consultunt .nppomu,d by the.
Exccuting Agency and any other person related 1o the evaluation of
Tender or approval of Tender evaluation report, as the case may be, shall
str |ctly keep in confidence all information, duta, claritication,
correspondence, the contents of the Tender, comparison of the Tenders.
and evaluation of the Tenders from disclosure 1o any luldt.r\.r or any third

parties. ) ¥
6.6.18 Approval and Award of Tenders

The Exceuting Agency shall send the evaluation report of Part | and Part 1l
ol the Tenders along with its comments to (a) the Line Ministry for
Projects less than USS$ 5 (five) million, and (b) through the Line Ministry
to CCEA for Projects of USS$ 5 (five) million or .1bovc for their decision
to award the Project to the first runked Tenderer. The relevant Line
Ministry shall pursue the obtaining of such upproval from the CCEA us
soon as possible, afier the delivery of such report to the CCEA.
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Within 7 days of receipt of the decision of the CCEA, the Executing
Agency/Line Ministry, shall prepare o Letter of lutent and issue it to the
selected preferred Tenderer or shall prepare w letter ol Tender cancellation
of all Tenders-and send it 1o all the Tenderers concemed.

The Letter of [ntent. wmongst other things, shall set out the following:

() effectiveness and validity of the letter;
(b) s[ulu&f__dl'_ Tender validity and Tender security validity and mode of
extension of Tender security validity;

{c) obligations of the preferred Tenderer in relation 10 siguing the
Contract:

(d) schedule Tor finalisation ol the Contract Document:
{e) creation ol project company under the Companies Act, 1994;

() uny other payment obligation owed by the preferred Tenderer to
the Exccuting Agency: and

(g)  theexpected date of Contruct signing.

6.6.19 Contract Finalisation and Execution

The selected preferred Tenderer or the Project Company created by the
pn.fermd Tenderer shall finalise the Conuract Document with the
Executing Agency und other Governmental Authority within 60 days after
issuance of the Letter of Intent and shall initial the agreed dralt Contract,
Depending on the volume of the Contruct Document, the Exceuting
Agency may extend the period by unother 60 days.
The Ministry of Law, Justice and Parliamentary Affairs shall et and send
the Contrzicl 1o the relevant Line Ministry as soon as possible. but no later
than 30 days after receipt of such initialed Contract [rom the relevant Line
Ministry.

The relevant Line Ministry shall approve the Contruet, after the comments
in the vetting are incorporuted and forward il 1o the Executing Agency for
immediate execution with the Project Compuny.
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6.6.20 Failure to Execute Contract

If the preferred Tenderer or the Project Compuny fails to linalise und
initial the Contract, within the timeframes specificd above (except in the
case of such delay being caused by the Government or any Governmental
Authority), the Executing Agency may revoke the Letter ol Infent issued
1o the preferred Tenderer, and forfeil the Tender security. The Exceuting
Agency shall issue u new Leter of Intent on the suame ters i
conditions to the second ranked Tenderer as upproved by the CCEA and
follow the swme procedure as provided in Section 6.6. 19 above,

6.6.21 Return of Tender Sccurity

The Exceuting Agency shall return the Tender securilies 10 the Tenderers
(except the fisst and second ranked Tenderers) after the prepuration of-the
tender evaluation report by PTEC. The Executing Agency shull retum the
Tender securities of the first and sccond ranked Tenderers within 10 days
of the execution of the Contrict.

6.6.22° Conditional Tenders and Tenders of Insufficient Scope

In general, conditional Tenders or Tenders with insullicicnt scope of work
from Investors we discouraged. Executing Agencies shall make all efforts
to explain the querics from the Tenderers, on lechnical scope wd uality,
commercial and legal basis for the investment. [n instances where a
Tenderer has submitted a conditional Tender with a significant condition,
or has provided an insulTicient scope of work, and the PTEC determines
that the significant conddition or insufficient scope muterially chianges the
level playing field nawre of the Tender, and the Tenderer declines to
withdraw the significant condition or include the required scope, then the
PTEC; may make the Tenderer non-responsive.

In the event of very lurge and complex projects {such us in the ruil sector),
where o number of Tenderers have mude signilicant conditions and the
Tenders are on different scope of work, then following negotiations, the
Execcuting Agency may prepive an absolute set ol modilied conditions und
a more delinitive scope of work, and invite fresh oflers fron the top three
“ranked contenders of the previous Tender. ‘ ; [

6.6.23 ‘I'wo Stage Tendering

In order 1o maximize competition and 1o Gacilitue Tender evaluation with
respect 1o Jarge und complex contructs where the problem of techuically
ané)gommcrcmlly unequal Tenders is likely 10 be encountered, a two-stige
‘Tender procedure may be adopted.  Under this process, in the finst stuge,
Tenderers  shall submit  the technical  offers, plus  other Tender
requirements, without prices, in accordunce with minimuni operating
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specifications and performunce requirements.  Each ol the weehnical
ﬁ:ndcrs shall  be discussed individually among the Temdercers in
confidence und the respopsive Tenderers shall be identified by PTEC,
Throogh the discussions, the Executing Agency will idently the
adjustments o the Tender Document that need to be made., 1o firmly
establish the technical, conumerciul und contriactual aspects of the Project.
I the second stage, the adjustments (o the Tender Docunients, contining
lirm, definition regarding the feehnical scope, risks and responsibilities of
the partics.und all other general and speciul conditions ol the muodilied
Contract Document shall he issued 1o the Tenderers who e responsive in
the first stage. The Tenderers shall submit their priced “best and final™
Tenders based on the adjustments to the Tender Ducument, for eviduation
by PTEC.

6.7 Direct Negotiation
The Executing Agency shall consider negotiating a Project dircetly if:

(a)  during Pre-qualification, no Investor shows wn interest in the
Project afler two rounds, other than the proponent of an unsolicited
propasal; g - ;

(by  during Pre-qualification, only 1wo Investors are pre-qualified after
twao rounds, or

{c) during Tender with issue of 1FT, only one Tenderer, from among
the list of Pre-gualified Tenderers or in the case of dircet Tender
(i.e. withoul the Presquulilication process),  purchuses Tender
Documents.

In-such u sitwation, the Executing Agency shall first critically review
whether the Project can be reconligured or unbundled into smaller Projeets
for lowering Investor risk and achieving beller compelition.

On being ‘satisfied that such un unbundling option does not exist, the
Exceuting: Agency may consider Direct Negotiation and request the
[nvestor to submit lechnical and financiul proposals based on the Contracts
Document and section 6.6. The PTEC shall evaluate the propusul in
accordance with the criteria set out in section 6.6.12 and carry oul
negotistions on both the technical und financial proposuls as appropriate.
The rute of return on eyuity (o be used shall be approved by PICOM ind
be in the range 15% 10 25% on a before tax, nominal basis.

“I the Pioject ciinmot be negofiated sutisfactorily as a Private Infrastruciure
Project, the "Exccuting Agency shall terminate the negotintions and
consider the Project in the public sector.
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ANNEXURE A : PROJECT PROGRESS MONITORING BY STAGES

The development of infrastructure projects typically requires a long lead-
time, particularly for the first few or flagship projects when there is no
precedent for private seclor projects in that sector. The Project
development phase for a Large Infrastructure Project is typically long (and
usually lasts at least 2 to 3 years). Financing and construction may require
a further 2 to 3 years, resulting in total project development duration of 5
to 6 years.

Once o few Private Infrastructure Projects are carried out in a particular
sector, such that the policies and regulatory processes are well established,
Contract Documents are prepared, risk allocation between Government
and private sector well understood and the sectoral officials become

familiar with the processes of Private Infrastructure Projects, the
development phase may be reduced by 1 to 2 years.

Due to the long time-frames involved, the progress ol Private
Infrastructure Projects must be very carefully monitored. Such monitoring
may be carried out by identifying and segregating the different stages
through which a ijeél will typically progress.

It is envisaged that PICOM will monitor the stage progression of different
projects on a quarterly basis. PICOM will also resolve any inter-
ministerial or other issues that may arise while the projects are progressing

towards commercial operations.

The development of a Private Infrastructure Project may be segregated
into seven stages for monitoring as illustrated in the figure below. Each
stage completion milestone (except Stage 1) reflects a lirm commitment
from the Government, Investor or lender. Monitoring between Stages may

be carried out through creating intermediate milestones within a Stage.
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In Stage O, the Executing Agency or the private sector may propose a
Project for development through the private sector, Project details are
prepared (similar in depth to a Public Inlvastructure Project) and the
project forwarded through the Line Ministry o PICOM for CCEA
approval. The process is covered in Annexure C.

In Stage 1, the Executing Agency engages its own staff and/or consultants,
{
who may be expatriate and local; to carry out the feasibility study. Care
shall be taken 1o ensure that 50% of the principal consultants preferably
have experience in. transactions involving Stages 1T to V (such consultants
are classified as TEC). Consultants shall avoid spending a lot of time and
effort studying detailed technical issues and focus on the financial,
commercial and contractual aspects including allocation ol risks and

regulatory structure,

Stage I relates to preparing the contractual framework for the investment
and is the mosl critical phase as it is the heart of a transaction. In this
Stage, the risk allocation between Government and the Investor lukes
place, and concession design, regulatory structure, Tender parameters,

evaluation paramelers, fiscal incentives ete. are identified.

In this Stage, Investors shall not be allowed to participate in preparing the
Contract Documents, in order to avoid conflicts ol interest with Stage 1V,
In addition, potential lenders to the Investors, being a part ol the Project
Company, shall also not be allowed to participate in this Stage to avoid

conflicts of interest with Stage V.
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In Stage 111, project promotions takes place, Tenderers are Pre-Qualified,
Tenders received and evaluated. This stage ends with the identification of
the successtul lnvestor, now becoming the preferred Tenderer.

In Stage IV, the Exccuting Agency negotiates the Project with the
preferred Tenderer. This is carried out with support in the form of
technical, commercial, financial and legal assistance, This stage ends with
the Contract being signed with the Investor.

In Stage V, the Investor seeks financing from different lenders and this
stage ends with financial closure. ‘

In Stage VI, with equity und loan funds in place, the Investor engages the
construction contractor and physical construction starts. At the end of the
stage, the fucility enters commercial operations.
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ANNEXURE D: FLOW-CHART FOR PRIVATE
INFRASTRUCTURE PROJECTS

(From initintion to implementation)

GOVT. EXECUTING
AGENCY

Private Seclors

LINE MINISTRY

Total Projkcts List

PLANNING COMMISSION
AND

PRIVATE INFRASTRUCTURE COMMITTEE

Sector-wise list of Private{Infrastructure Projects

CABINET COMMITTEE ON
ECONOMIC AFFAIRS

Approval of Privnteﬁul’ruslmclure Projocts

Stage-0
LINE MINISTRY /
GOVT, EXECUTING AGENCY
(for Private Infrastructure Projects Stages 1,2& 3
execution)
Awurd of Private lnl'itslrucwm Projecin Stage 4
PRIVATE INVESTOR i Stage S

Project mplemwontation Stage 6

PROJECT COMPLETION
Stages relate 1o the
1able in Annexore A
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ANNEXURE E: TYPES OF PRIVATE INFRASTRUCTURE
PROJECTS

Build-Operate-Transfer (BOT): A Contract whereby un Investor
undertakes to finance, construct, maintain and operate a4 Project and
whereby such Project is to vest in the Investor for a specified
period. During the period of operation of the Project by the
Investor, he may be permitted to charge user charges as specified in
the Contract. The Investor is required to transfer the Project to a
Governmental Authority after the expiry of the period of operation.

Build-Own-Operate (BOO): A Contract whereby an Investor
undertakes to finance, construct, operate and maintain a Project and
whereby such Project is to vest in ihe Investor lor specilied period.
During the period of operation of the Project, he may be permitted
to charge user charges as specified in the Contract.

Capitalisation: Capitalisation is sciling the earning potential of an
cxisting asset rather than the asset itself, on a lump-sum basis, to an
Investor, for a defined period of time. The Investor is allowed to
charge user fees during this time, while operating and maintaining
the facility. ;

Sccuritisation:  Securitisation is sclling the earning potential of an
existing asset rather than the asset itself, to a group of Investors in
the capital market, for a defined period of time withoul any
recourse to the original Governmental Authority. A Special
Purpose Vehicle (SPV) with defined operating procedures and
regulated by an independent Bourd ol Trustees, is responsible for
operating and maintaining the facility, including collecting churges
and user fees and servicing the Investors from the charges and user
fees collected.

Build and Transfer (BT): A Contract whereby an Investor
undertakes to finance and construct a Project. After the complction
of the Project, the Investor is required to transfer the Project to the
Governmental Authority, The [nvestor is paid such amount as is
fixed in an amortization schedule specified in the Contract.
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Build Lease and Transter (BLT): A Contract whereby an Investor

- undertakes to finance and construct the Project. On completion of

the Project, the Investor hands it over to a Governmental Authority
for operation under a lease agreement for period specified in the
Contract, after the expiry of which, the Project is transferred to the
Governmental Authority.

Build . Tmnsfcl and Operate (BTO): A Contract wheleby an
Invcstm undgrtakes to finance and construct the PleCCt On

. completion of the Project, the Investor transfers the Project to a

‘Governmental Authority, which permits the Investor to operate the

Project on its behalf for a specified period.

Lease Management Agreement: A Contract whereby the
Governmental  Authority leases a  Project owned by the
Governmental Authority to the person who is permitled to operate

,.and, maintain the Project for the period specified in the Contract

and to charge the users.

M.macemem Ag:eemenl A Contract whereby the Govcmmcnml
Authority entrusts the opcmuon and management of a Pno;ect to a
person for a specified period- on  payment of specified
consideration. In such a Contract, the Governmental Authority may
charge the user charges and collect the same either itsell or entrust
the collection for consideration to any person who shall, after
collecting the user charges, pay the same lo the Governmental
Authority.

Rehabilitale- Opemte “Transfer (ROT): A Contract whercby an
existing Project is vesled in a person lo renovale, operate and
maintain for the peuud specified in the Contract, after the expiry of
which the Project is required to be transferred to Governmental
Authority. During the period of operation of the Project by the
Investor, he is permitted o receive specilied user charges.

RLhabilildlL-Opudlc Muaintain (ROM): A Contract whereby an
existing Project is vested in 4 person (0 renovate, operate and
maintain. The Investor shall be permitied to receive user charges as

specified in the Contract.
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" Service ‘Contract: A Contract whereby a ‘person undertakes to

'pwvi'di.:‘services to the Governmental Authority for a specified
- period. ‘The Governmental Authority shall pay him an amount

14,

according to the agreed schedule.
Supply-Operate-Transfer (SOT): A Contract whereby an Investor
supplies to the Governmental Authority the equipment and
machinery for @ Project and undertakes o operate the Project for a
period specified in the Contract. During the period of operation of
the Project by the Investor, he is permitted o receive user'charges
as specified in the Contract. The Investor is required to transfer the
Project, along with the cquipment, to a Governmental® Authority
after the expiry of the period of operation. (in port scctor, this is
referred to as the Landlord model) HAYC R

2E0)

Joint Venture Agreement: A Contract whereby the Governmental

" Authority enters’ inlo an agreement with an Investor o jointly

finance, construct, opérate and maintain a Project for a specified
period. After the expiry of the period, the Project may or may not

'~ be required 10 be transferred to the Governmental Authority.
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ANNEXURE F: PROCESSING OF UNSOLICITED PROPOSALS

The key features to be applied to unsolicited proposals shall be:

I. All unsolicited proposals must be initially approved and then
introduced into the same competitive process as public tenders;

2. Government decides final Project characteristics in the Tender
Documents;

3. Original Project proponent shall be treated as a pre-qualified Tenderer,
but must submit Tender in the formalised competitive process;

4. In case the original Project proponent does not win in the competitive
process, no reimbursements shall be made for Project development
COSIS.

The following steps shall be followed for unsolicited proposals:

Step | As an expression of intention to submit an unsolicited proposal,
the original private  Project proponent first submits to the
appropriste Line Ministry, PICOM or BOL u preliminary Project
proposal that consists of the technical and commercial description
of the Project.

Step 2 The Exccuting Agency and the Ministry reviews the preliminary
Project proposal, seeking additional information as necessary.

I the preliminary Project proposal is accepted by the Line
Ministry, the Executing Agency shall uceord recognition of the
Project and request the submission of the formal proposal in
accordance with section 3.7.2. The Project proponent may go
directly 0 Step 3, bul increases the risks on his Project
development costs, as the Project may be found unaceeptable to
the Line Ministry.

Step 3

Review Process

Step 4 The detiled Project proposal is reviewed by PTEC. At the end
of a stipulated time period, the Project may be approved for a
competitive process or rejected.  IF the Projeet is rejected, the
original Project proponent may resubmit o modificd version, If
the Project is aceepted, then the Project is forwarded o PICOM

Tor CCEA approval.

Step 5 On CCEA approval, the competitive tender process starts, with
e the Projeet proponent a Pre-qualified Tenderer.

Step 6 E & | After other Tenderers are Pre-qualified, the Exceuting Agency
2 8 | secks competitive Tenders for the Project, using specilications
£ 4 | suited 10 their requirements, :

Step 7 o The original Project proponent must submit “Tender, ulong with

other Tenderers.,

I3 73 7R ($4-1757), Bot-Fma, e TR TEaE, o R 153
s wifim gEd Wy, ;w-f‘ww, TAECT T ¢ m wfey,



